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Pear Sir: - . Opinion Ho. 0«¢55J : ‘
: . g Re: Jurisdiction of H1lftsby snd
. Civil Courts as to *ho holdlng

. From.your lette? reques' ug ) ; ;-t: the
subject patter as sﬁatcd ebove , A NS

Do problem: has ar1od
@iction of State Courts, .
Hilitary and Fedefel\Couris L he holding and
prosecution of milita v - ‘peTexun ¢ in vioistion of

up Nekie era ﬁauling
hrough Delta Couaty
appre}ensicn by local

uhey bc turneu over to
: N L0r prosecceution. The #Hile .
: *iea ﬂt Caﬁp Haxle have notif*cd ne

cid ng tho Srovisions of Articles of Var, 106 U.
S.CN. Sct. 1471~1593, and Articles T4, 93, 10
UQS 04 1, 151}6 156)0

"It {8 noted that in the Texas caso of Ex
Forte Sumner PGrOPqu by our Courti-of Criminal
Apposls Jonuory 28, 1942, in Vol. 1858 8, W. 2¢
310, the cou‘t held that under thc ﬂrticlos of
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.'ﬁonarabl-a %.f.!. K, Gruﬁk, page €

Var, & nexbar of the army chirged with negligeny
homiclde, except in time of war, 4s wlthin the -]
concurront jurisdlctlion of the civii and military
courta, : , '

. "Do the County Courtc of this Siate have .
equal- concurrent Jurlsdiction vith tho nilitery
courts and Federal Courts, in the prosecution
and convicilon of sgoldicrs of the U, 8. firwmy,
ceught Bl detalnsd for $riscl in dry counties,
thaet 1s, de the proper military euthorities lhave
the power undar the law 4o feeznd of the State
euthorities, the person of @ 291dior under gre
rest oun & liguor violation snd aleo the custody
and right of rinal @isposal of the liguor ssized
{ron the ‘sollierta pousession, in a8 c&se vaere
the soldier iz &pprohended by Hiate cfficers,
traveraing dry territory in violaticn of the
Pexas Liquor Control Act?" |

. -Ta Opinicn Ho. 05579, this depsrtuent cousideved
the genercl question of whether s0)diors of tha Unlted States

- lruiy wers smsnsble to prosecuiicn in State courts for violg- -

tion of 8tate lsws.. The opinlon bheld that for such offensces
€3 are commiited Ly #olélers in timg of waw, the Stale ecourts
hove a sort of concurrent Jurisdiciion, déistinguished from the
ordinury meaning of that term by ¢he fact thet “the nilitery
courts have & preferencs or & prior or paramouvat right o the
Jurisdiction over an offence coauwnitited by & poreon in military
tervies.? The oploion goes on to say "the Militery Courts, if
they Geslre, may asgums Jurdsdiction even though conlrary.to
ths yiabes of & state court.” SBuppdrtinz the siaisment of Bx
rarte King, (D.C., Kentucky, 1917} 246 P. 688, People v.
Yenmsn, 179 Cal. 597, 177 P. k61, &rd Fonk v, State, 8% Yox,

Cr. R, 402, 208 S, W, 509, ere cited.

It Lu pointed out in szid Opluicn Wo. C~5573, how-
ever, that the miliiary can waive the paramouwnt or prior right
to the jurisasesion of en accused by either relozesing the
vuatody of the offender to the civil authoritiesn, or’hy R R AN
{ng no acticn whelsoever, the Jatior course conatituting ase
Quiezzence or welver to tha elvil cowrss ssowdiug Jurisdictlon.
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For thin Rolding tho cuses clited are: Calevs1l v. Pedkop, -

'(Alo., 1320) 252 .5, 376, LOG 8. Ct. %88, Gh 1,, £4. 621;.

Colepan v. Pemmeser, (Tonn., 1378) 97 UI8. 502, 2k 1 Vo3,
11183 Ez parte Sumnsr, 143 Tex. Or. R. 38, 138 8.W., 2 310,
&nd Fund_v. State, supra, : Lo

_ It has been repsstedly hold that the atcused Ry
nst choose the tribunel by vhich™he is to be risd. ¥ perte
¥eson, 105 UL0, 636, 20 1., #A, 1213; Golued™v. Siate, U5 Yex.
Cr. . 268, 251 8.V, Pihy Stats v. Inman, 28% [H.C. 531, 31
S.B. 24 6213 ¥z perte Sumner, eupre; Fsople v, Tenman, GGIS&.

Whether the ¢ivil suthorilies may demend the person
of &n offonder for triel by eivil cserte from the possession
of the militery in tine of war, 18 not deemed suvhjest Lo dow
bale. The militery wey properly fgzoovs sueh demend. 10
U.8.0.4, § 1546; Caldveld v, Par¥or, gupra; Re porte Svuner,

sopra; Ix parie Xing, supre, end wauy others. ]

- Bug rour".ai’éuatiiya-pcscs the epposite propasitisn,
iy the nilifary authorities demsad the surrender of & soidler
tileged to have violated a Stele law, Vhile off hiw vost end

.. . nok in the performanze of any military funetion, wio hag bzen

aypprebanded by thae ¢fvil sutborities and 45 heiug held to o
tueT & proper chovrge in the civil oowrits? Ve Ciod only &

linited nuowber of authoritiss on {his poinl, &nd these aw -
fer from harmonisus, : - . - .

In Ex parte Xiug, supra, s 8oldier chorged in the
State court of ¥entacky with the offonss of murdsr (thekilling
took plece on the streets of a oity ~ off the nilitary post,
eud not dons fn the perforusnce of any military duty), ves
ordered to Do fslivered to military anthoritics by the Foderal
District Court for thip Fastornm Distrlicet of Featucky, The cisge
vus ons of hadods sorpig, dnztiiuted By the father of &cetged.

- ¥e think 1t wust sigaificent that ths Censrsl of ths Army

terving 23 tie mripgede comnauder of accused, filad an intevr-
venlng petition, secking delivory of tha prisoper to the mili-
itery euthorities for triel by e court-martindl for ths murdey.

She Feforsl Distriot Judge held fhut the wililery
Stias hod stoerior Juriadicticn of the offenss, encl- CYt e
éered the vprissaer delivercd over the militany, even thm'.-‘a‘.-ji[
o the dey of . thid killing the ceptain cad pefor of the soldier
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¢olivercd him to the custsdy of the civil authoritico and on

hio exgmining court triwl consented that such civil suthori-
tfes should praceed with the cuce ouch conseat not being, es

spainet the commanding officer of the brigoade, & sufficlent
_veiver of the prefercnce right of the militery authorities to

try him; there belng no presumption that the cartain a-xd wa jor -

" geted with authorlty.

Tha Kma case vag hever pasoed upon by &n aymrollote
court, It i3 cited in Feople v, Denmwen, supra, by the Supreme
fourt of Californie (177 P. 461, ot p, f67) va puthority for
the "possaible richt of such {militery) audwrities to tsie
puch @ persoa (an cceuscd) from tho cusiody of tho civil au-
thoritios.® (Xwphasis ond paventhotical insertions supplied)
It 33 elss cited in Brigss v. Commsnwesalth, 185 Xy, 340, 214
S,W, 975 et p, 979, but vas hold not gppliecble fn that case,
vhich involved olher questions,” Tho referefice to the Xing
cose in Funk v. State, supra, {208 S.W., 502 at p. 510) can
hordly ha ceastru«d aa approvel-of the liolding.

In the cass of .rpplioatmn of Raer, 180 Eisc. 330,
§l 8.Y.S. 24 413 (decidsd in 1943, the only other case we £ina
citing Ex parte King, supra) the lew York CGounty Supreme Court
et a gpecinl torm, upoa pplication of the Chief of Stefr, .
Socond Service Command, U. 8, Army, upon hobess corpus ordered
the release of 'a technlcal serpecnt being hald by the ¢ivilian

to the military cuthorities. Ths cergeent had bsen committed

for exaninntion by & city magistrate en @ c‘zarf;e of felonious
noseuls upon @ civilien., The wrlt ves sovght by the Chief of
Staff upon tha grounds of naeesai'c:( for militery securlty and

upon assertion that the prigoner would be held to ensver for

. tuch "ufractions of nilitary or civﬁ. law as mey be estabs

lished agatiunst him. .

Citing Ex parte King, the New York Court stated the
genaral rule to Lo that "tho civil cowrts, in time of keace,

have priority in tho exercimg of Jurisgiction, vhile tba mile

itory tridbunals, in tine of wor, may aguert 1.riority.

Tho latest expresslon of o Pccaral Court on the Que s~
tion of ths militory Lcs'.‘:ﬂ.r.g jurisdiction of & poidioer already
kolq 'by the civil anthoritics appsars £o bs iu the case of

Unitcd Stetes v.. Matthowz, (D.C., Ala., 1 19%3) 1!3 T« SUnp. 263,
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In the Hatthous dase, the cormanding officers of ons
Crazivl sued oul ¢ unly of Nobeoy corpus seciing the ‘quastsdy
o the doldlar kald DY & county $Lerlff to evell the ‘potion of
a gropd Jury on & ehsrgo of pepe. In the petiticn befave the

oourt, i1t waae not 83¢ 4y thot the soldisr uns netipg in 1ine

£ quty, that the cuzkndy was souzht for tho puspoue of bringe

- ing his_to {rial baforo & nilitery court, or that sGejguate

Justico weuldd not be dema in the Hiate tribunsi., Algy, oo
feols scrd Gverred ubich Lf proven weuld shoy &g materield -
interforcnve witdk o¥ impolvront of the »ilStery eervice of
the State. The ¢ourt coucludsod thet tha wilitayy autheritiesn
did not hisve xrior Juricdloticn ovar. the dofondant, ohserving
that 1t vas nof & ca¢ of i Htese eeeking to teke awsy frou
the pilitery eothonities o goldlisr Ly their custody, bus :
rethioy 4 coca viwye ths mwilitery eautheritice esavghi the custosy
of 8 soldier held Ly the Stete. e St

. ohe court in the Hatihows cave discussed Y lemgth

the eboing of Artlele T4 of the Zrticiey ¢f YWor o9 seb oat ig

’ 15%6 of 10‘,“03,’{;0&:* !*Q&ﬁi% ia W% ap follasoy
7 ®yhon any pevsea sthiest o miliberr lv . . 0
- 18 s¢tused of B orinag or offenne gommifted withia | 7
. the goographicil linits of tho ctltates of (ko Unfon
o « o end punichable by tho lavs of {is lond, the
cournnding officer ia yreguired, gxecont in tims of
var, tpon epplleatlion Quly mido, Lo Uey ols utmodd
endpnvor to Galive® over such g9¢ussd persta to.
the eivil sothorities, or to ald the officevs of
“Justice 40 aparohendiag end safuring hia, ig ove
goyr S;Emt he @4y be Drought to tvial.” (iwhesle
gutad - : oo o : . C . -

‘qgue ghove 6goticn end Lts hisfery, sccording to the .

Foderel Disiried dudgn writing the oplalon, show it iU wde

¢s3tgmod ORLY t0 medify what had theretofove been theo avasiacle |
sud goaunlifiod Suty of She nmilitavy tuthorillcs to swwrrendsy
Syar to tho Siabe eutharlities on éemsed, ia tise of pesce and
vap, porsons An the military sarvics who vera charpged uith vor~
Litn cffenugs Cpuinbt the 1ows of the Binte; the ynderatared
lengnegs Mogcopt 4n dime of wor,¥ relleving the nilliiary &ue

Ahepisies ppiy of vkt tad therstofove besn thsiy dnsy, updiy -

erplication by tho State, to uee thelr vimost esdeavor to
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- ¢eliver over such cocused yeorbons to tho civil authorities,
seo fnnotatiou, 14T A,L.R. 142), note, | Y

Tha only cases ve find uberein the Mattheus case
"hes been cited are Snedeker v. United States, (D.C., Fenusyl-
venia) St F, Bupp. 533, 540, oot Stote v. Inmen, 274 H.C. 531,
31 8.E. 2a (41, 6k6. The Scodeler case merely held thet the
fact that & prisonor weo & Unlted States soldler vaen an ofe
fense was comaiiled A4 not Cdeprive the civil courts of Jur-
{siiction to try & crininal chorge 6goinst hin, 50 63 t9 €ne
title him to relicf on habeas corpus from confinswmonl tnder
& scutence imposed by & Felfioral District Court for Lidnapping.
the Horth Caralina Suprewe Court in the Inmen cage did not
pass upon the pressing isste now before ug, holding thet if
'the pled of militery Jurlsdiction shiould be elloved st ell,
the procedure folloved -in that cass did not comply with cere
tein roQuirements ¢f thet Stete's practice. - ' o

In the losding United States Sunrede Court case of
Caldvell v, Porker, suorrs, (Octodey Term, 1918) the effect of
tte holding vas thatl offcasss committed by soldicrs ere c¢rimes
ogainst bosh the Slate and the Arpy, and that the tribunalsg.
of each posboss concwrrent Jurisdiction to try and Bunieh-of—
fendora. Iovevew, the court specifically stated: VYAs there
vas no derand by the military authorities for the suvvender
of tho eccused, what would bave been the effect of sucha
demand, if vwade, is not befers G¢." Ho huve besn vmebls to
find any spacific expression upan the quostion invoelved in
your opinion reguest in any case dscided by the Hation's finsl
exbiter. Iiovr have we foudd any case declding the Questioa by
tny Toxes eppsllate court. ' : .

_ Insofar a2 there appeors to have been 1o edjudict-
. tion by oy court possessing final authority on the questlon,
i and as inferior courts Qiffer, we are impslled to odvice you -
that from £11 of the suthoritiez ve believe it tho better
courge o yleld the cuatody of soldiers violating the levs
you meation to the militory upon 2 demand by the yprover of«-
ficer of the Armmy, whenever the asserticn is mede thet (he
IFisoner vill Lo held to sccounat for sudh infroctions of uil-
ftery or civil lav as may be established agiinsd hin.

By ‘Pproper officer" 1s meznt that officer in the

thain of comsond of tha Aymy et over the oceuced 8oldler und
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guthorised to fnstitute. appropriate disciplinary sciton &gainst
bint. Apd the cemand should bz seasonably mede before-trial Ly

- -the cigilian cowrt.

B T P TP

BT L L T ST

Violations of the Texas Iiquor Control Act (Avticles

- €65-1 to 656-51 and 667~1 to 66727, Vernon's Annotated Penol

CoSe of Texus) constituto misdemoancrs £9 yrohibited by the
1svs of ths Stete of Texas, As “theve is no offcnsze vhich, in
tize of ver, i8 not cognizuble under the frticlen of Var®
(Pilliotson, Avticles of War, Annotated, 1942, £t p. 159); the
11legel transportation, possesasion for ths purpose of sale,
etc., of fntoxlcating liguors by s0ldiers nob cu militmry
pisgions or ca Federal Coveramsnt promerty, vould mot only .
come vithin the Jurisdiction of ths ¢ounty couelg of Tezan

for proseoution as misdszeanay violatlons by the clvil author-
fties, but wvorld £loo lozgnlly como within the torns of the §6th
bvticle of ¥ar (Scc. 1565, 0.8.0.4,, Titlo 10) reading as fol-

lovas _ ‘ _ S
- . N .-‘" , -' .

~ "ghough not meationed in ﬁhésé'articlea, el ey
disordors and noglects to the prejudice of good .- - 77

order &nd wmilisery diseipline, e£ll.conduet of & - - < - .

pature to bring discrodit upon the wmilitary serve -
ico, end 8}l erimes or offenses not copitdld, of -
vhich perscny subject to military lav may be gulliy,”
shall be taken cogafgance of by & gensradl OF ghoe
. ¢lol or sumery conrt-mertiel, according to the
tature ond degres of the offenae, end punished at
- the discrotion of sueh court.” : :

[ A
..

_ Ve thin% 4% muy be pafely yresumed that the Avmy ou-~
thorities will respect and tdeguately enferes the wrilten ley,
end, vhon the facts ere brought to their attention fuvolving
eny particular cace of @& soldier violating thoe low, that the
nmiscresnt will be properly ond legally disciplinad. By such
course the majesty of the Texos lsw need not guffer in the

sligntests L

¥ith reforeﬁce'td the Giﬁpoaitinn of the contraband

1iqusrs seined by civilisn peaca officers, 1t is our opinien
that the fterms end provisions of ths Texay Liguor {oatrol Act

vill prevall, even though the seisure be uads froa & edldic?,
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vho follovinz his arrest is surrendered to the military au-
thorities; and subjected to trial by a militaery courf. Ses
sections 20 gnd 30 of the Texas Liguor Control Act (Arts,
£66-20 and 666-30, Vernon's Annotated Penal Code, Texas).

' ve find nothing inconsistent with such practice., If the

erring soldier is procecded ageinst by the military author~
jties, ond resists the case against him, the civilian officer
or officers making the arrest end scéizure would be almost
pecessary witnesses, and if necessary could display to the
pilitary court or authority the seized alcocholic beverage

in question. Among other provisions of Section 20 of the
liquor Act, supra, is the direction that upon seizure by
search waerrant, "All such slcoholic beverages and articles
gshall be sselized Ly the officer executing the varrant and
ghall not be taken from the custody of auy officer by urit
of replevin nor eny other process, but shall be held by such
officer to await final judgment in the proceedings.”

"Section 30 of the Act requires all contrabend lig~
tors seized by peace officers or pgenta of the Liguor Control
Board (without or with werrant) "to be turned over to.either
the sheriff of the county in vhich such seizure 18 made or to
any suthorized representative or agent of the Board,"

"Our advisé,]therefore, is tq surrender  custody of

" the pmen in military scrvice, upon proper showing and demand

as outlinéd zbove, but to retein the 11licit liquor and bever
eges gelgzed, for disposition as provided by our statutes.

The foregoing 1s based upon the essumption that you
are concerned with 1llegal trensportation and possession.of
intoxicating liguors by individual soldiers, and the seizure
of such contraband. from them by stete officers, Of course

678

liquor being transported in a legal manner through your coun-

ty would not be subject to seizure, and military personnel
engeged in such & legal enterprise would not be subject to -
errest or interference by civil authorities. Iustances of
this vould be 1% uvors consigned to the post exchenge Or ather
governmental agency at the army post you pention. See
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L

sohason v Yellow Cad Transit Co., 321 U.S. 383, 615 s. Ct.
¢22, 88 L. Ed. 653, effirmiog C.C A. s 13T F, 2711 affirminv
D.G., 2}8 Fq u}"p. 5911‘ _‘/"

Very fruly yours
_ AJ.TORI“‘EY GENERAL OF TEXAS

#)
By (\.:zrf,fe'fww./’/' vM.c'

7 Bon jauin ¥oodall
.ﬁasistant
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